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The Story Behind the Case



North Dakota Constitution
“No regular session of 

the legislative assembly 
may exceed eighty 

natural days during the 
biennium.”  

N.D. Const. Art. IV § 7. 













By 2017, at least twenty-one provisions of North Dakota law required budget section 
approval for payment of appropriated funds or other substantive matters in existing 

legislation.

N.D.C.C. § 20.1-02-16.1 Game & Fish Spending

The department shall spend moneys in the game and 
fish fund within the limits of legislative appropriations, 
only to the extent the balance of the fund is not 
reduced below fifteen million dollars, unless otherwise 
authorized by the budget section.

N.D.C.C. § 54-06-37 Purchase or Lease of Aircraft

A state agency or other entity of state government 
may not purchase or lease an aircraft without specific 
authorization from the legislative assembly or 
the budget section of the legislative management if 
the legislative assembly is not in session.

N.D.C.C. § 15-03-04 Investments by the Board of 
University and School Lands

Notwithstanding any investments made before July 1, 
1997, the board may not use any funds entrusted to it to 
purchase, as sole owner, commercial or residential real 
property in North Dakota without prior approval of the 
legislative assembly or the budget section of the 
legislative management.

N.D.C.C. § 37-17.1-27  State Disaster Relief Fund

Moneys in the fund are to be used subject to legislative 
appropriations and emergency commission 
and budget section approval for providing the required 
state share of funding for expenses associated with 
presidential-declared disasters in the state and for the 
purposes of reimbursing costs under section 37-17.1-28

etc. etc. etc.





ND Attorney Generals 1985 - Present

Nicolas Spaeth 1985-1992
Heidi Heitkamp 1993-2000 Wayne Stenehjem 2001 – Present







N.D.A.G. Letter to Treadway (Nov. 6, 1991)













Five Disputed Vetoes



Workplace Safety Veto







Credit Hour/Future Intent Veto







Dickinson State/Any Portion Veto







Water Commission Veto







University School Lands/IT 
Project Veto



















Summary
“The Legislative Assembly petitions for a 
declaratory judgment voiding the five partial 
vetoes and declaring that the bills, without the 
challenged vetoes, are the current law. 
Alternatively, if a declaratory judgment is not 
granted, the Legislative Assembly seeks a writ 
of mandamus compelling the Governor to 
treat the partial vetoes as a nullity. The 
Governor and the Attorney General cross-
petition for a declaratory judgment stating 
that the budget section provisions stricken by 
the Water Commission Veto and the IT Project 
Veto are unconstitutional in violation of the 
non-delegation and separation of powers 
doctrines.”



Some Ground Rules



Reaffirmation of State ex. rel. Link v. Olson, 286 N.W.2d 262 (N.D. 1979)

“The governor shall have power to disapprove of any item or items or part or 
parts of any bill making appropriations of money or property embracing distinct 
items, and the part or parts of the bill approved shall be the law, and the item or 
items and part or parts disapproved shall be void, unless enacted in the 
following manner: …that the governor, in exercising his partial veto power, may 
only veto items or parts in appropriation bills that are related to the vetoed 
appropriation and are so separate and distinct that, after removing them, the 
bill can stand as workable legislation which comports with the fundamental 
purpose the legislature intended to effect when the whole was enacted. He may 
not veto conditions or restrictions on appropriations without vetoing the 
appropriation itself.”



Reaffirmation of Sandaker v. Olson, 260 N.W. 586 (N.D. 1935)
“An ‘item’ subject to partial veto includes a specified sum of money designated for a particular 
purpose… In Sandaker, the legislature passed a bill that contained twelve items, including the 
amounts of $6,960 for the salaries of assistant dairy commissioners and $3,584 for the salary of 
the dairy commissioner, among others. The governor vetoed all the items, except for the dairy 
commissioner’s salary. We stated that the governor did not reduce, or pare, or scale, any of 
these to make an item less than what the Legislature made. He struck out the items entirely…It 
is true he said the total appropriation was reduced to $3,584 by his act; but this is immaterial. 
This was merely his answer to a problem in subtraction. The fact is, he disapproved of each of 
the items in that subdivision except the item of $3,584. The effect of this was to cut the 
appropriation for that department to $3,584…The veto power is an eraser, not a pencil. The 
Governor may strike words or numbers in a bill, but he may not insert them…Although the 
Governor lacks the power to alter the mathematical calculations that result from vetoed items, 
any vetoed items are as a matter of law subtracted from any larger amount in which they are 
included.”



Workplace Safety Veto
“The Legislative Assembly argues that because the source of the funding cannot be ascertained, 
the $300,000 cannot be deemed an item of appropriation…Here, Section 12 provides, ‘‘Section 1 
of this Act includes the sum of $2,250,000, of which $600,000 is from the general fund and 
$1,650,000 is from special funds.’’ The Legislative Assembly argues that the $300,000 must be a 
condition because the exact source (general fund or special funds) cannot be determined, and 
thus the Workplace Safety Veto could not have been of an item of appropriation. We disagree. 
Section 14 of the same bill, Senate Bill 2018, states that the source of the $300,000 is the 
research North Dakota fund…The Legislative Assembly may not insulate an item from veto by 
including it within a larger appropriation, funding that larger appropriation from multiple special 
funds, or failing to identify the funding source for the item. Here, it is plain which funds are 
allocated to which expenditures, so the itemized appropriations each satisfy the required 
specification of purpose, amount, and funding source.”



Credit Hour/Future Intent Veto

“The item veto power does not authorize the Governor to 
veto any part of a statement of legislative intent. The 
Legislative Assembly has the prerogative to state its intent in 
legislation without the Governor altering that statement by 
selectively removing portions.”



Water Commission Veto
“This veto did not strike a sum of money. Because Section 5, 
House Bill 1020, conditions the $298,875,000 appropriation 
on the approval of the budget section as to the transferring 
of funds among categories, and the Governor did not veto 
the $298,875,000 appropriation itself, the Water 
Commission Veto was unauthorized. This veto is 
ineffective.”



The University/School Lands/IT Project Veto
“The veto did not strike an item of appropriation. 
Because Section 12, Senate Bill 2013, conditions half 
of the $3.6 million appropriation on the approval of 
the Budget Section, and Governor Burgum did not 
veto the appropriation itself, the IT Project Veto was 
unauthorized. The veto is ineffective.”



Score at Halftime:

Legislative 
Assembly: 4

Governor: 1



But Wait, There’s More in the Second Half!





Statute or Constitution?
“The Legislative Assembly also 
argues that the Attorney General 
has a duty to defend state 
statutes against constitutional 
challenge and thus may not 
properly advocate on behalf of 
the Governor against the 
constitutionality of the budget 
section provisions as a result of 
this apparent conflict.”



The Constitution Wins
“The Attorney General has acknowledged a general duty to 
defend statutes against constitutional challenge. Whatever 
may be the source for such a duty, where there is a conflict, 
the Attorney General’s overriding duty is to the Constitution 
he is sworn to support. N.D. Const. art. XI, § 4. We hold that 
the Attorney General is not precluded from representing the 
Governor in challenging the constitutionality of a statute.”







Other Key Statements

“The power to make a law is legislative, but the power to administer or execute the law under 
the provisions of the law itself, as enacted by the Legislature, is executive.”

“The power to appropriate money is purely a legislative power.”

“An appropriation is the setting apart from the public revenue of a definite sum of money for the 
specified object in such a manner that the officials of the government are authorized to use the 
amount so set apart, and no more, for that object…In the context of a legislative appropriation, 
the Legislative Assembly must specify (1) the amount, (2) the object or purpose for which the 
amount is authorized, and (3) the fund from which the amount is set apart. In reviewing 
whether a legislative act meets these requirements, we determine whether it contains 
reasonably clear guidelines to enable the appropriate body to ascertain the facts.”





The Water Commission Bill violates the 
Non-Delegation Doctrine

“House Bill 1020, § 5, does not set forth any standard for the budget 
section to apply in deciding whether to permit the water commission to 
transfer funds. A law that provides no safeguards against arbitrary action 
is a clear sign that the Legislative Assembly has improperly attempted to 
delegate legislative power. Because it lacked any guidelines, House Bill 
1020, § 5, unlawfully delegated legislative authority to the budget section. 
The budget section provision of House Bill 1020, § 5, is unconstitutional in 
violation of the non-delegation doctrine.”



The University School Lands/IT Project Veto 
violates the Non-Delegation Doctrine

“Here, the budget section lacks adequate guidance, leaving it 
discretion to approve or reject the use of the $1.8 million 
appropriated for an IT project subject only to the budget section’s 
subjective assessment of efficiency achieved or budget savings. Thus, 
the budget section provision of Senate Bill 2013, § 12, is 
unconstitutional as a violation of the non-delegation doctrine.”







Other Key Statements
“Once a bill is enacted, the Legislative Assembly may control the bill’s 
administration only indirectly through passing new legislation. After enactment, 
that duty belongs to the executive branch, not a subset of the legislative 
branch.”

“The budget section provision of House Bill 1020, § 5, violates the required 
separation of powers and is unconstitutional as beyond the authority of the 
Legislative Assembly.”

“By arrogating to itself, through a committee of its members, the power to 
administer appropriations, the Legislature has unconstitutionally encroached 
upon the executive and consolidated the power to both make and execute the 
laws into its own hands. The budget section provision of Senate Bill 2013, § 12, 
violates the separation of powers.”



Counting Votes
5-0 on Non-Delegation 
Doctrine
All five justices agreed that 
both challenged bills violated 
the non-delegation doctrine.



Counting Votes

2-1?-2 on 
Separation of 

Powers



Justice VandeValle says:

“With respect to the Governor’s cross-petition, I agree with that portion of Part 
IV of the opinion holding the bills unconstitutional as violating the non-
delegation-of-legislative-authority doctrine because in delegating its authority, 
the legislature did not provide adequate standards to the budget section. 
However, I respectfully dissent to that portion of Part IV of the opinion and its 
extensive discussion and holdings under the doctrine of separation of powers. I 
do so because 1) it is unnecessary to our decision, and 2) I am not convinced the 
delegation to the budget section, if proper standards were in place, would 
violate that doctrine.”



Justice Crothers (joined by Justice 
McEvers and Justice VandeValle) says:

“In the present case the non-delegation basis is narrower than the 
separation of powers grounds because the former usually can be 
fixed through more artful legislative drafting while the latter tends to 
implicate the structure of governance. Thus, the narrower grounds 
for considering the validity of H.B. 1020, § 5, is a determination 
whether the budget section provision contains a constitutionally 
excessive delegation of legislative authority. We have done just that, 
after which we should stop further analysis.”



Final Score:

Legislative 
Assembly: 2

Governor: 3









Will there be a sequel?


