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What is Pore Space

• N.D.C.C. 47-31-02 defines pore space as “a cavity or void,
whether natural or artificially created, in a subsurface
sedimentary stratum.”

• It’s the space between the soil and rock below the surface of
the land.

• Pore space is part of the surface estate.
• The right to possess, use, lease, and inject substances into the

pore space belongs to the surface owner.

















What is Chpt. 38-11.1

• N.D.C.C. 38-11.1-04 Æ Damage & Disruption Payments
• The damages may be determined by any formula agreeable between the 

surface owner and the mineral developer.  E.g., Surface Use Agreement 
(we’ll come back to this).   

• When determining damages and disruption payments, consideration 
must be given to the time during which the loss occurs and the surface 
owner must be compensated for harm caused by a single sum payment. 

• The payments contemplated by this section only cover land directly 
affected by drilling operations. Payments under this section are intended 
to compensate the surface owner for damage and disruption.



What is Chpt. 38-11.1

• N.D.C.C. 38-11.1-08.1 Æ Loss of production payments
• The mineral developer shall pay the surface owner a sum of money 

equal to the damages sustained by the surface owner and their tenant, 
if any, for loss of agricultural production and income caused by oil and 
gas production and completion operations. 

• When determining damages for loss of production, consideration must 
be given to the time during which the loss occurs and the damages for 
loss of production must be paid annually unless the surface owner 
elects to receive a single lump sum payment.

• Payments under this section are intended to compensate the surface 
owner for loss of production. 





Nw. Landowners Ass¶n v. State, 
2022 ND 150, 978 N.W.2d 679

• North Dakota Supreme Court saw a problem with Legislature 
giving away surface owner’s pore space without compensation.

• Northwest Landowners Assoc. brough suit challenging the 
constitutionality of SB 2344 relating to pore space.

• Also amended N.D.C.C. 38-11.1-01, supplemented existing 
legislative findings emphasizing importance of agriculture to the 
public welfare and recognized importance of “preserving and 
facilitating exploration through use of pore space in accordance 
with an approved unitization or similar agreement, an oil and 
gas lease, or as otherwise permitted by law.”







Nw. Landowners Ass¶n v. State, 
2022 ND 150, 978 N.W.2d 679

• In 2009, the Legislative Assembly enacted the pore space 
statute to provide a statutory definition of pore space and to 
confirm that title to pore space is vested in the surface 
owner. N.D.C.C. 47-31-03, 47-31-05.

• In 2017, the Court addressed whether the term “land” in 38-
11.1-04 authorized surface owners to recover compensation for 
a mineral developer’s use of their pore space for the disposal of 
saltwater generated from drilling operations. Mosser, at ¶ 23.

• Court held that the term “land” in N.D.C.C. 38-11.1-04 included 
pore space.



Nw. Landowners Ass¶n v. State, 
2022 ND 150, 978 N.W.2d 679

• North Dakota law has long established that surface owners have a 
property interest in pore space. Nw. Landowners, at ¶ 22.

• It has been law in ND since before statehood that an “owner of land in 
fee has the right to the surface and to everything permanently situated 
beneath or above it.”

• The 2009 enactment of chapter 47-31, N.D.C.C., confirmed that surface 
owners own the pore space under their surface.

• Court concluded that surface owners have a constitutionally protected 
property interest in pore space under state law.

• Court concluded SB 2344 was a per se taking, and unconstitutional.







Krenz v. XTO Energy, Inc.
2017 ND 19, 890 N.W.2d 222

• XTO argues the district court erred in ruling XTO’s extension of its 
pipeline across the Krenzes’ land in Section 15 was not authorized by 
the April 2007 easement and was a trespass.

• The April 2007 easement expressly granted XTO authority to construct, 
repair, and maintain “pipelines” and “lines” across parts of the Krenzes’ 
land in Sections 9, 10, and 15 and gave XTO “the exclusive right and 
privilege to select the route of any and all pipelines” across the ’ land.

• The easement also stated it was “limited to a maximum of one pipeline 
within the surveyed right of way” with “centerline description and width 
to be described in surveyor's plat.”



Krenz v. XTO Energy, Inc.
2017 ND 19, 890 N.W.2d 222

• The Krenzes’ easement granted XTO's predecessor the right to 
construct “pipelines” and “the exclusive right and privilege to select the 
route of any and all pipelines.” 

• The easement also says it’s limited to “one pipeline within the surveyed 
right of way.” 

• On its face, the language of the easement is not clear about whether 
the Krenzes granted an easement for one pipeline in the entire 
described area, or for one pipeline in each described section. 

• Because of the conflicting references to “pipelines” and “one pipeline,” 
Court concluded the easement was subject to rational arguments for 
contrary interpretations and is ambiguous.



SCS Carbon Transport v. Malloy
Case No. 30-2022-cv-00665

• SCS Carbon Transport moved for summary judgment.
• Landowners challenged: (1) the constitutionality of N.D.C.C. 32-15-

06 (ND’s survey-access statute); (2) SCS Carbon Transport’s status 
as a common carrier pipeline that may exercise eminent domain 
power under ND law; (3) N.D.C.C. 32-15-06’s applicability to the 
examinations that SCS seeks to do.

• Landowners rely on SCOTUS decision in Cedar Point Nursery v. 
Hassid, 141 S.Ct. 2063 (2021), arguing N.D.C.C. 32-15-06 violates 
US and State Constitution takings clauses because it authorizes 
surveys and examinations that amount to a taking without 
compensation.



SCS Carbon Transport v. Malloy
Case No. 30-2022-cv-00665

• Landowners argue SCS is not a common carrier, and that the 
proposed pipeline is not a public use. Landowners argue there 
are questions of fact whether SCS is a common carrier. 

• Landowners rely heavily on NW Landowners decision. 
• SCS argues they are constructing an interstate pipeline to 

transport CO2 and will offer its services to the public for hire, 
which satisfies common carrier status. 

• State filed amicus brief on Jan. 23, 2023, taking SCS’s side 
(sort of), asserting that N.D.C.C. 32-15-06 is constitutional.







Legislative Update

• SB 2317: Relating to the 
amalgamation of the underground 
storage of oil and gas; to repeal 
N.D.C.C. 38-25-08, relating to 
amalgamating property interests; and 
to declare an emergency. FAILED

• SB 2228: Relating to permit req’s for 
pore space storage; to repeal 
N.D.C.C. 38-22-10, relating to 
amalgamation property interests; and 
to declare an emergency. FAILED

• SB 2212: Relating to eminent domain 
and carbon dioxide pipelines; and to 
declare an emergency. Sought to 
remove right of eminent domain for 
carbon dioxide pipelines. FAILED

• SB 2209: Would’ve required the ND 
PSC to approve use of eminent 
domain after a public hearing in every 
impacted county for any common 
pipeline carrier and require 85% 
consent from impacted landowners in 
those counties. FAILED



So … now what? 

• See what Court does in Malloy.
• Negotiate strong protections in pipeline ROW, or Surface Use 

Agreement, seek limitations. 
• Hire an attorney. 
• Elect some new legislators. 
• Stay tuned … 
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