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QUESTIONS PRESENTED 

(1) Did the Treaty with the Wendat abrogate the Treaty of Wauseon and/or did the 

Maumee Allotment Act of 1908, P.L. 60-8107 (May 29, 1908) diminish the Maumee 

Reservation? If so, did the Wendat Allotment Act, P.L. 52-8222 (Jan. 14, 1892) also 

diminish the Wendat Reservation or is the Topanga Cession outside of Indian 

country? 

(2) Assuming the Topanga Cession is still in Indian country, does either the doctrine 

of Indian preemption or infringement prevent the State of New Dakota from 

collecting its Transaction Privilege Tax against a Wendat tribal corporation?  

 

STATEMENT OF THE CASE 

A. STATEMENT OF PROCEEDINGS 

“Each Tribe has a treaty with the United States that reserves a set of lands in what is 

now the State of New Dakota.” Maumee Indian Nation v. Wendat Band of Huron Indians, 

305 F. Supp. 3d 44 (D. New Dak. 2018). The Maumee Indian Nation was established by the 

Treaty of Wauseon, which reserved the lands west of the Wapakoneta River. This treaty was 

ratified by Congress in 1802. In the 1830’s the river moved about three miles west. Several 

years later in 1859, the Treaty of Wendat reserved the lands east of the Wapakoneta River to 

the Wendat Band of Huron Indians (herein Wendat Band). This land in between the 

reservations is referred to as the “Topanga Cession”. The lower court of New Dakota held 

that the Topanga Cession is within the Maumee Reservation and that the Wendat Band 

development in this area with more than $5,000 in gross sales is required to obtain the 

Transaction Privilege Tax license and pay the taxes which will be remitted to the Maumee 

Indian Tribe. The Wendat Band appealed to the United States Court of Appeals for the 

Thirteenth Circuit on September 20, 2018.  
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The United States Court of Appeals for the Thirteenth Circuit reversed the decision of 

the U.S. District Court, holding that the “Topanga Cession is located in Indian Country on 

the Wendat Reservation.” Wendat Band of Huron Indians v. Maumee Indian Nation, 933 

F.3d 1088 (13th Cir. 2020). Although the Maumee Allotment Act of 1908, P.L. 60-8107 is 

ambiguous, the clear intention of Congress in the Treaty of the Wendat of 1859 was to 

abrogate the right of Maumee Nation to the Topanga Cession. With the Topanga Cession 

being Indian Country of the Wendat Band reservation, the State of New Dakota lacks the 

right to tax the Tribe due to infringement and preemption. The Maumee Indian Nation then 

filed a Writ of Certiorari which was accepted by the Supreme Court of the United States.  

B. STATEMENT OF THE FACTS 

The Wendat Band of Huron (Wendat Band) is a federally recognized Indian tribe that 

consists of 1500 to 2000 tribal members that reside in the State of New Dakota. The Wendat 

Band were promised a reserved land that would overlap the lands of the Maumee Nation. The 

Maumee Nation is another federally recognized tribe that lives next to the Wendat Band and 

consists of 1500 to 2000 tribal members. Both Tribes are culturally distinct and have been 

living on their ancestral lands before the establishment of New Dakota. 

The Maumee Nation has a treaty, Treaty of Wauseon, with the United States that was 

ratified by Congress in 1802, establishing their reservation lands to the west of the 

Wapakoneta River. The Wendat Band also entered a treaty, Treaty with the Wendat of 1859 

(Wendat Treaty), with the United States in which reserves land east of the Wapakoneta 

River. The Wapakoneta River had moved 3 miles west around the 1830s. Because of the 

move of the river, it opened a land that has been in dispute and called the “Topanga 
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Cession”. Within the Topanga Cession is the Door Prairie County. Both tribes have 

maintained exclusive rights to the Topanga Cession since 1937 in which they cite their 

boundaries given within their treaties. The Door Prairie County consists primarily of non-

Indian residents that make up about 80% of the population. The remaining population are 

Indian residents that solely reside in the Topanga Cession. 

Following the history of treaties, both Indian tribes were subject to Allotment Acts 

that were enacted by Congress from 1887 to the early 1900s. The Wendat Allotment Act was 

passed on January 14, 1892. Within the Allotment Act included the selling of land to non-

Indians and having the land surveyed. The Maumee Allotment Act was enacted on May 29, 

1908 which diminished the Maumee reservation further after the abrogation of their lands 

from the Wendat Treaty. Both Indian Tribes were paid a large sum of money after the 

enactment of Allotment Acts. 

New Dakota has established a state tax on commercial businesses, Transaction 

Privilege Tax (TPT). TPT is a tax that is levied on gross income of a business and the taxes 

are paid to the state of New Dakota. The statute provides that half of the 3% the taxes (1.5%) 

collected from all businesses (not located on reservation lands) located in Door Prairie 

County and paid to the Maumee Nation. This sum of money is paid for the valuable minerals 

that were given up by the Maumee Nation. 

December 7, 2013 the Wendat Band has bought 1400 acres of land in fee from non-

Indian owners. The Wendat Band bought the land in pursuit of commercial development 

which would include public housing units, a care facility for elders, a tribal cultural center, a 

tribal museum, and a shopping complex. The shopping complex is owned by Wendat 
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Commercial Development Corporation (WCDC) which is owned wholly by the Wendat 

Band. The commercial development, if constructed, would create several economic 

development centers ranging from grocery stores to café’s that serve authentic Wendat 

cuisine. The tribe plans to use the project to create 350 jobs and $80 million gross sales 

which they will use to fund multiple tribal projects. 

Accordingly, on November 4, 2015 representatives from the Maumee Nation 

confronted the Wendat Band about the construction that occurred on the Topanga Cession. 

The Maumee Nation contends that the Topanga Cession is still their land because it was 

never diminished. The Wendat Band replied that the Topanga Cession was given to them 

with the Treaty of 1859. The Wendat Band also replied that since the land has been under 

their authority, they are preempted from state taxes from the TPT because it infringes on their 

inherent sovereignty. Following the ongoing debate between both the Maumee Nation and 

Wendat Band, the Maumee Nation filed suit on November 18, 2015.  

SUMMARY OF ARGUMENT 

First, we are here to determine if the Treaty with the Wendat abrogated the Treaty of 

Wauseon and/or did the Maumee Allotment Act of 1908, P.L. 60-8107 (May 29, 1908) 

diminish the Maumee Reservation? The date of the Wendat Treaty was several years after the 

Treaty of Wauseon and after the river moved, shows Congress’ clear intent that Congress 

unilaterally diminished the Maumee Reservation as the river continued to be used as the 

boundary. If the river was not used and actual land coordinates were used it would have been 

clear that the land was not diminished but since the river was used even after knowing it 

moved the boundary clearly abrogated the Maumee Reservation. If it is not found that the 

Treaty of Wauseon was abrogated by the Treaty of Wendat, then it should be found that the 
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Maumee Allotment Act of 1908 diminished the Reservation based on clear intent of 

Congress and it being expressly written in the Act. Maumee reservation was diminished both 

in the Allotment Act and in the Treaty. 

Second, it needs to be decided whether the Wendat Allotment Act, P.L. 52-8222 (Jan. 

14, 1892) also diminished the Wendat Reservation or is the Topanga Cession outside of 

Indian Country. The Wendat Allotment Act does not have clear intent from Congress to 

diminish the Wendat Reservation located in the Topanga Cession. The surrounding 

circumstances of the allotment act does not support any intent of Congress diminishing the 

Wendat reservation. Further, the post history of the allotment acts does not support any 

diminishment claims brought by the Maumee Nation.  

 Third, it needs to be decided that assuming the Topanga Cession is still in Indian 

country, whether either the doctrine of Indian preemption or infringement prevent the State 

of New Dakota from collecting its Transaction Privilege Tax against a Wendat tribal 

corporation? It should be found that both the doctrine of preemption and infringement 

prevents the State of New Dakota from collecting the Transaction Privilege Tax against the 

Wendat Commercial Development Corporation. The Topanga Cession should be determined 

to be Indian Country as defined by 18 U.S.C § 1151. Even if fee land it is still Indian Country 

per §1151 to include “all land within the limits of any Indian reservation under the 

jurisdiction of the United States Government, notwithstanding the issuance of any patent….” 

Seymour v. Superintendent of Washington Penitentiary. 368 U.S. 351, 357-58 (1962).  
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ARGUMENT  

I. Congress did intend to diminish Maumee Reservation but did not diminish 

Wendat Reservation.  

A. The Treaty with the Wendat likely abrogated the Treaty of Wauseon and the 

Maumee Allotment Act of 1908 diminished the Maumee Reservation. 

         Clear Congressional intent is needed for any Treaty to be abrogated or for any 

Allotment Act to diminish a Tribe’s Reservation. Solem v. Bartlett, 465 U.S. 463, 468 

(1984). Solem v. Bartlett, explains that it is rarely detailed in any Acts whether the opened 

lands were retained for reservation status or were divested of all Indian interests. Id. 

Historically, Congress may not have expressly written much of their intent into an Act as 

they knew their goal was for Tribes and its members to assimilate into mainstream society 

and reservations to disappear and be gone away with.  

Consistent with prevailing wisdom, Members of Congress voting on the surplus land 

Acts believed to a man that within a short time – within a general at most – the Indian 

tribes would enter traditional American society and the reservation system would 

cease to exist. Given this expectation, Congress naturally failed to be meticulous in 

clarifying whether a particular piece of legislation formally sliced a certain parcel of 

land off one reservation. Id. 

Therefore, clear intent of Congress is necessary if the statute is not expressly written.  

 First, for treaty abrogation to be determined, clear intent of Congress is required. 

Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). As stated in United States v. Wheeler, Tribes 

are sovereigns and although some rights have been divested, “Indian Tribes have not given 

up their full sovereignty.” “Indian tribes still possess those aspects of sovereignty not 

withdrawn by treaty or statutes, or by implication as a necessary result of their dependent 

status.” United States v. Wheeler, 435 U.S. 313, 323 (1978). Establishing that clear intent and 

for the rescission to be expressly written in a treaty or statute is necessary to determine 

abrogation of Treaty rights.  
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Next, to establish a reservation is diminished, clear intent is still necessary. There are 

examples of reservations that have not been diminished. In Mattz v. Arnett, the Yurok Nation 

lived on the Klamath River Reservation, it was found to not be diminished due to losing its 

identity and to settlement caused by the Allotment Act. Mattz v. Arnett, 412 U.S. 481, 484 

(1973). Mattz, a Yurok tribal member, had his gillnets seized by the California Game Warden 

where he believed he was fishing on the Klamath River Reservation. Id. However, the 

Department of Fish and Game (Arnett) argued that the Reservation was diminished and 

where the gillnets were confiscated is not Indian Country due to its lost identity. Id. at 484-

85. Like most Tribes, the Yurok lived around where their reservation was placed. Id. at 487. 

This case also shows that Congress was aware what was necessary to diminish or discontinue 

a reservation as other California reservations were discontinued but no action was taken 

regarding the Klamath River Reservation where the Yurok lived. Id. at 490. 

The status of the reservation in Mattz v. Arnett turns on the 1892 Act of Congress, 

which opened the reservation for settlement. Id. at 485. It also relies on the history of the 

reservation and reference to the Yurok since claims of the lack of identity are attempting to 

be established. Id. The record keeping is poor but in 1852 a rough census by a trader 

estimated about 2,500 tribal members living on the Klamath River Reservation. Id. at 488. 

Then a flood happened, and it dwindled the population to 900 in 1895 and 668 in 1910. Id. 

The Act of April 1864, 13 Stat 39, allowed several actions regarding reservations in 

California, however, the Klamath River Reservation was not impacted. Id. at 490. Then an 

Executive Order on October 16, 1891 basically merged the Klamath River Reservation with 

the Hoopa Valley Reservation, “The Klamath River Valley Reservation, or what had been 

the reservation, thus was made part of the Hoopa Valley Reservation as extended.” Id. at 493. 
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There were to only be four reservations in California due to the 1864 Act, which is the likely 

reason the reservations were “expanded”. The 1892 Act was entitled, “An act to provide for 

the disposition and sale of lands known as the Klamath River Indian Reservation” and 

provided for the sale of the land and “that the proceeds arising from the sale of said lands 

shall constitute a fund to be used under the direction of the Secretary of Interior for the 

maintenance and education of the Indians now residing on said lands and their children.” Id. 

at 494-95.   

There were several Acts that did not pass that would have abolished the Klamath 

River Reservation, the 1892 Act specified for ‘“removal, maintenance, and education”’ of the 

resident Indians.” Id. at 503. This bill did not pass, and it was changed to provide for 

allotment and did not allow removal of the Indians. Id. Only maintenance and education were 

allowed, not the removal. Id. Although the reservations may intersect, it appears that both 

reservations are recognized, and the Klamath River Reservation was not terminated. Id. at 

505. It was also found that the lack of tribal members on the land did not mean the identity 

changed nor should this mean it is no longer reservation land belonging to the Yurok Tribe. 

Id.  

Seymour v. Superintendent of Washington Penitentiary is another example of a 

reservation that was not diminished. The Colville reservation was diminished by an Act in 

1892 by Congress, as its language in the Act states the North half of the reservation should be 

“vacated and restored to the public domain” and the South half was “still reserved by the 

Government for their use and occupancy.” Seymour, 368 U.S. 351, 354 (1962). It was found 

that this language expressly diminished the Colville reservation. Id. at 355. However, the 

1906 Act did not diminish the Colville Reservation. “Congress has explicitly recognized the 
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continued existence as a federal Indian reservation of this South Half or diminished Colville 

Reservation.” Thus, restoring that part of the reservation to the Colville Tribe. Id. at 356. The 

language of the 1906 Act the proceeds from the sale of land be, “deposited in the Treasury of 

the United States to the credit of the Colville and confederated tribes of Indians…” Id. at 355. 

This Act allowed for settlement, “it seems clear that the purpose of the 1906 Act was neither 

to destroy the existence of the diminished Colville Indian Reservation not to lessen federal 

responsibility for and jurisdiction over the Indians having tribal rights on that reservation.” 

Id.  at 356. Even if fee land it is still Indian Country per §1151 to include “all land within the 

limits of any Indian reservation under the jurisdiction of the United States Government, 

notwithstanding the issuance of any patent….” Id. at 357-358. 

More importantly there are examples of reservations that were diminished due to 

clear intent of Congress. Decoteau v. District County Court for Tenth Judicial Dist., and 

Rosebud Sioux Tribe v. Kneip, are examples of reservations that have been diminished. The 

language in the Act and the legislative history are clear in Decoteau, as both repeatedly said 

that the land will return to public domain. “That the lands ceded in the other agreements were 

returned to the public domain, stripped of reservation status, can hardly be questioned, and 

every party here acknowledges as much. The sponsors of the legislation stated repeatedly that 

the ratified agreements would return the ceded lands to the ‘public domain.’” Decoteau v. 

District Country Court for Tenth Judicial Dist., 420 U.S. 425, 446 (1975). This case varies 

from Mattz and Seymour, not only due to diminishment being found in Decoteau but largely 

due to the language used in the Acts and the clear intent shown in the Congressional history. 

Id. at 447-48. Another aspect is the matter of Decoteau the agreement was bilateral. “It is not 

a unilateral action by Congress but the ratification of a previously negotiated agreement, to 
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which a tribal majority consented.” Id. at 448.  In this matter it is not merely allowing only 

for non-Indian settlement as in Mattz but is a clear intent to sell the land and terminate that 

portion of the reservation. “[I]t also appropriates and vests in the tribe a sum certain – $2.50 

per acre – in payment for the express cession and relinquishment of “all” of the tribe’s 

“claim, right, title, and interest” in the unallotted lands.” Id. at 448.  

Decoteau history shows bilateral interests of the ceding of the reservation land to the 

United States Government for the benefit of the Tribe and for future settlement. “If the 

Government will do this, it will benefit both the Indians and the whites [and illustrates by 

holding up half a dozen keys [in a] perpendicular position, separately], we all stand this way 

[and then, pressing them against each other], we will be as one key. When the reservation is 

open, we meet as one body. We be as one.” Id. at 433-34. The goals of Allotment were to get 

rid of reservations but also to assimilate Indians into mainstream white culture. This was the 

intent shown in this matter. The payment of the sale of land would also help the Indians with 

education and civilization of its members. Id. at 441. On December 3, 1889, Tribal 

Spokesman Gabriel Renville stated, “This little reservation is ours, and all we have left. 

There is nothing in our treaty that says that we must sell. It was given us as a permanent 

home, but now we have decided to sell. . . .” Id. at 436, footnote 15. 

Rosebud Sioux Tribe v. Kneip is another example of a Tribe having multiple Acts and 

it was found to diminish their reservation. The Rosebud Sioux Tribe was established and 

covered five counties in South Dakota. Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 586 

(1977). After three Acts (1904 Act, 1907 Act, and the 1910 Act) the reservation leaves only 

one county unaffected by settlement. Id. The 1889 Treaty of Rosebud did state that any 

amendments would be approved by three-fourths of the adult male tribal membership. Id. at 
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587. The Tribe argues that the Acts should still be bilateral and not unilateral, however, 

Congress can act unilaterally, regardless if the three-fourths consent of the tribe was required 

by the Treaty. Id. This was made clear by the decision in Lone Wolf v. Hitchcock, “which 

held that Congress possessed the authority to abrogate unilaterally the provisions of an Indian 

treaty.” Id. at 588. The 1904 Act ceded land from a previous agreement that was not ratified 

but had three-fourths tribal membership approval but failed Congress due to the type of 

payment. The 1903 Act did not meet three-fourths tribal membership, but the Tribe was told 

that Congress can act unilaterally, and they did do this since this Act was nearly identical to 

the 1901 Agreement but in payment. Id. at 594-95.  

The power exists to abrogate the provisions of an Indian treaty, though presumably 

such power will be exercised only when circumstances arise which will not only 

justify the government in disregarding the stipulations of the treaty, but may demand, 

in the interest of the country and the Indians themselves, that it should do so. When, 

therefore, treaties were entered into between the United States and a tribe of Indians it 

was never doubted that the power to abrogate existed in Congress…. … "… In any 

event, as Congress possessed full power in the matter, the judiciary cannot question 

or inquire into the motives which prompted the enactment of this legislation. Id. at 

594 (Quoting Lone Wolf v. Hitchcock). 

The Tribe argues that “cession” requires bilateral consent, but the meaning is still 

clear, that the intent was to follow the 1901 Agreement and approve it by the 1904 Act and 

diminish the reservation. Further, in looking at the identity of the impacted county of the 

1904 Act, it is 90% non-Indian in both population and land use, which is clear intent that the 

reservation was diminished. Id. at 605. 

Further, the intent in the Acts of 1907 and 1910 are like the 1904 Act, to further 

diminish the Rosebud Sioux Reservation. The 1907 Act states, “do hereby cede, grant, and 

relinquish to the United States all claim, right, title, and interest in and to all that part of the 

Rosebud Indian Reservation [in Tripp and Lyman Counties], except such portions thereof as 
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have been, or may hereafter be, allotted to Indians.” Id. at 607. The Act of 1910 uses very 

similar language but is regarding the current day Mellette County. Id. at 613. To further 

support the diminishment of this reservation, a section is added that if a member of the Tribe 

has an allotment in the territory that is in the impacted counties that they may choose a new 

allotment. Id. The Court held that the Rosebud Sioux Reservation was diminished by each 

Act and the Treaty of 1889 boundaries were reduced. Id.  

  In Hagen v. Utah the fate of the Uintah Indian Reservation is in question as being 

diminished by Congress when it was opened to non-Indian settlers. Hagen v. Utah, 510 U.S. 

399, 401 (1994). Hagen v. Utah, solidifies the three factors in which diminishment of a 

reservation can be found: (1) expressed statutory language, (2) historical context surrounding 

the passage of the surplus land Acts, and (3) who moved onto the land. Id. at 411. 

Additionally, a land can be diminished without payment of a sum certain. Id. at 412. “We 

thus decline to abandon our traditional approach to diminishment cases, which requires us to 

examine all the circumstances surrounding the opening of a reservation.” Thus, in the matter 

of the Maumee and Wendat Band of Huron Indians, all circumstances should be looked at.   

“There is no need to consult extratextual sources when the meaning of a statute’s 

terms is clear. Nor may extratextual sources overcome those terms. The only role such 

materials can properly play is to help “clear up . . . not create” ambiguity about a statute’s 

original meaning.” McGirt v. Oklahoma, 140 S.Ct. 2452, 2469 (2020). (Quoting Milner v. 

Department of Navy, 562 U. S. 562, 574 (2011). First, the dates of the Treaty of Wendat and 

Maumee Treaty of Wauseon are important when looking at the intent of Congress in 

abrogating the Treaty of Wauseon. The Treaty of Wauseon established the Maumee 

Reservation, it was signed on October 4, 1801 and ratified by Congress on February 8, 1802. 
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Treaty of Wauseon, October 4, 1801, 7 Stat. 1404. The Maumee Allotment Act was 

approved on May 29, 1808 that allowed for sale and settlement of the Eastern part of the 

Maumee Reservation. Maumee Allotment Act of 1908, P.L. 60-8107 (May 29, 1908). The 

Wapakoneta River was used as the Reservation border in the Treaty, Article III, “The 

boundary line between the United States and Maumee Nation, shall be the western bank of 

the river Wapakoneta, between Fort Crosby to the North and the Oyate Territory to the 

South, and run westward from there to the Sylvania River.” Treaty of Wauseon, October 4, 

1801, 7 Stat. 1404. However, the Wapakoneta River moved about three miles west in the 

1830’s. Several years after the river moved, the Treaty of Wendat was approved on March 

26, 1859. This Treaty states, “The Chiefs, Headman and Warriors, aforesaid, agree to cede to 

the United States their title and interest to the lands in the New Dakota Territory, excepting 

those lands East of the Wapakoneta River;”. Treaty with the Wendat, March 26, 1859, 35 

Stat. 7749. This Treaty establishes the Wendat reservation and while doing so gives them the 

area now known as the Topanga Cession.  

It needs to be determined whether the Treaty of Wauseon was abrogated when the 

Treaty of Wendat was approved. Congress clearly approved both Treaties with each Tribe 

and clearly used the Wapakoneta River as the boundary of each reservation. With the 

Maumee Reservation set to the West of the River and the Wendat Reservation being set to 

the East of the River. Although the actual boundary of the Maumee was not revoked by 

Congress, the land was clearly taken away when the new Treaty was made with the Wendat. 

The land was surveyed, and it was known that in the 1830’s that the Wapakoneta River 

moved, using this as a boundary clearly gave the Topanga Cession to the Wendat Band. Also, 

as in the case of the RoseBud Sioux Tribe, Congress can act unilaterally to change a Treaty. 
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Rosebud, 430 U.S. at 594-595. The Maumee did not have to be consulted to change the 

Reservation boundary. The intent of Congress to abrogate the Treaty of Wauseon is clear 

when years later the Treaty of Wendat is approved to expand their reservation boundary into 

what is known as the Topanga Cession today.  

This is different from the matter in Mattz, as that merged the Klamath River 

Reservation and the Hoopa Valley Reservation. In Mattz, there was a River used as a 

boundary, but that River did not move as the Wapakoneta River did in the 1830s. Mattz, 412 

U.S. at 484. Also, in California Congress only allowed for four reservations, nothing in New 

Dakota history has restricted the number of reservations that can be established. Even if it 

may be found that the Reservation of the Maumee and the Reservation of the Wendat may 

have merged and that they take up the same land, the Maumee Allotment Act will find that 

the reservation of the Maumee was diminished.  

If the Treaty of Wendat did not abrogate the Treaty of Wauseon, the Maumee 

Allotment Act of 1908 diminished the Maumee Reservation. “when Congress has once 

established a reservation, all tracts included within it remain a part of the reservation until 

separated therefrom by Congress.” Seymour v. Superintendent of Washington State 

Penitentiary, 368 U.S. 351, 359 (1962) (quoting United States v. Celestine, 215 U.S. 278, 

285 (1909)). The Allotment Era has impacted several Tribal reservations across the United 

States and continues to be brought forth as an issue for the Courts to determine if Congress 

has diminished a Tribes reservation. “For years, States have sought to suggest that allotments 

automatically ended reservations, and for years courts have rejected the argument.” McGirt, 

140 S. Ct. at 2464. Again, Congress must expressly and with clear intent, disestablish a 

reservation.  
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The Maumee Allotment Act, Appendix 1, clearly shows that the Maumee Reservation 

was diminished. Section 1 states, “Unclaimed lands in the western three-quarters of the 

reservation shall continue to be reserved to the Maumee. The Indians have agreed to consider 

the entire eastern quarter surplus and to cede their interest in the surplus lands to the United 

States where it may be returned to public domain by way of this act.” Maumee Allotment Act 

of 1908, P.L. 60-8107, Section 1 (May 29, 1908). This is like the case of Decoteau, as that 

also stated the land would be ceded, sold, and returned to public domain. It was found, as it 

should be here, that the reservation was diminished.  

The congressional intent is also shown in the legislative history of the Maumee 

Allotment Act. On Congressional record, “the purpose of this bill is to provide for the survey 

of the lands of the Maumee Indian Reservation, situated in the State of New Dakota, and for 

the allotment of the lands in severalty to the Indians and for the sale and disposal of surplus 

lands after allotment.” 42 Cong. Rec., S2418, 2345 (daily ed. May 29, 1908) (statement of 

Sen. Pray). There was no discussion on if the lands would continue to belong to the Indians, 

although the question was asked by Mr. Gaines of Tennessee. Id. However, this should not 

be seen as ambiguous when the language stated in the purpose was “disposal of surplus lands 

after allotment.” Id. (statement of Sen. Pray). Further, in support of diminishment regarding 

Allotment Acts, “In pursuance of that policy we have opened a great many reservations in the 

United States, and I hope we will follow out this policy and that in a few years there will not 

be a single Indian reservation left in the borders of this whole country. [Applause.]” Id. 

(statement of Mr. Stephens). This was also a bilateral agreement, as the Secretary of Interior 

did meet with the Maumee a year before this Act was passed, believing that it would benefit 

both the Indians and the U.S. citizens wanting to settle in New Dakota territory. Id. 
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Therefore, the Maumee Allotment Act Congressional record also reflects the intent of 

Congress.  

 The Treaty of the Wendat likely abrogated the Wauseon, if not, the Maumee 

Allotment Act of 1908 diminished the Maumee Reservation. Thus, the Topanga Cession does 

not belong to the Maumee.  

B. The lands of the Wendat Band of Huron Indians was not diminished by the Wendat 

Allotment Act of 1892. 

 To determine if a reservation has been diminished, we look to the three-step analysis 

given under Solem v. Bartlett. First, reservation lands are diminished when Congress has the 

clear intent to do so under an Act. Solem v. Bartlett, 465 U.S. 463, (1984). Secondly, If the 

language of the Act is ambiguous the surrounding circumstances are analyzed to determine 

the ambiguity of the diminishment. Id. Even in the absence of Congressional intent the 

surrounding circumstances may support the conclusion that a reservation has been 

diminished. Id. Thirdly, the first two steps of the analysis are supported by the post 

enactment history of the clear language and surrounding circumstances. Id.   

First, diminishment of reservation lands by Congress must be clear and intentional. 

Id. Words such as ‘sell, cede, relinquish or convey” are construed by the Court to mean 

diminishment by Congress. Id. at 470. “When such language is buttressed by an 

unconditional commitment… to compensate the Indian tribe, there is almost an 

insurmountable presumption [of diminishment].” Id. The Cheyenne River Sioux Tribe 

wanted to establish that their reservation was not diminished because Congress had no intent 

in doing so. The Congressional Act had only mentioned that the Secretary can dispose of the 

lands or sell them, acting simply as the tribe's agent. “the Cheyenne River Act simply 



17 

 

authorizes the Secretary to “sell and dispose” of certain lands.” Id. at 473. Further, the Court 

explains that the Act did not have any mention of possible diminishment of the reservation. 

The Court also found that the history of Acts passed did mention diminishment but 

concluded that the mentioning of “diminishment” alone does not signify actual ceding, 

selling or conveying land. Id. at 478. 

In a most recent case, McGirt v. Oklahoma, the Court found the Creek reservation 

was not diminished because the Allotment Acts did not have any clear language of intent. 

The state of Oklahoma argued that the Creek reservation was diminished because the 

allotment acts clearly stated that the land was to be open for settlement. “Oklahoma next 

points to various statements during the allotment era which, it says, show that even the Creek 

understood their reservation was under threat.” McGirt, 140 S.Ct. at 2472. The Court did 

recognize the ongoing history of allotment acts and the treaty between the U.S. and Creek 

Nation. With the support of the treaty and the post history of the allotment acts, they 

concluded that the Creek reservation was not diminished. Id. at 2474. 

Rosebud v. Kneip shows the intent of Congress was to diminish reservation lands. 

The use of “cede, surrender, grant, and convey” signifies a diminishment of the reservation. 

Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 597 (1977). The Court found that although 

“public domain” could not stand alone, they would look at Congressional Acts that signified 

diminishment. The Court found that the Allotment Acts passed did show clear intent of 

diminishment. The surrounding circumstances with the following history of Acts weigh 

heavily when applying this test. Congressional intent is analyzed thoroughly involving the 

Sisseton and Wahpeton bands of Dakota in Decoteau v. District City Court for Tenth Judicial 

District. In Decoteau, the Court had found that the Sisseton-Wahpeton reservation was 
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diminished by Congress because of both Congressional intent and surrounding 

circumstances. DeCoteau v. Dist. Cty. Court for Tenth Judicial Dist., 420 U.S. 425, 444 

(1975). The Act of 1891 states “The Sisseton and Wahpeton bands of Dakota or Sioux 

Indians hereby cede, sell, relinquish, and convey to the United States all their claim, right, 

title, and interest in and to all the unallotted land”. Id. at 445. The Court found that “cede, 

sell, relinquish, and convey”, to be sufficient to conclude that the reservation was diminished. 

The Court mentions that the usage of public domain to be construed as diminishment 

cannot simply conclude that the reservation was diminished. Id. Along with public domain, 

simply opening lands to settlement does not mean diminishment. It must not only show intent 

and clarity in the Congressional Act but must be emphasized or supported by the surrounding 

circumstances. The usage of “public domain” has been construed to mean diminishment if it 

is put into the statutory language, but merely mentioning it in only a few instances does not 

mean diminishment of a reservation. Id. at 445 The use of “public domain” in statutory 

language must be followed by a clear intent to diminish the reservation. Id. Furthermore, if 

there is clear diminishment of a reservation the Court must look to case precedent such as 

Hagen v. Utah. In Hagen, the Court looked at the Congressional debate that mentions that 

after Lone Wolf v. Hitchcock, Congress had the ability to open Indian reservations completely 

diminishing interests in the reservation. Hagen v. Utah, 510 U.S. 399, 404 (1994). Further, 

Hagen explains that the operative language of “public domain” must be followed by 

legislative intent through congressional hearings or legislative history after the Act itself. Id. 

This case narrows the congressional intent of public domain and the usage of it within an 

Act. In a more recent case, Nebraska v. Parker, The Omaha Tribe resided in a portion of 

Nebraska, and was absent from the area for more than 120 years, but the Court still ruled in 
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favor of the Omaha tribe. Nebraska v. Parker, 136 S. Ct. 1072, 1081–82 (2016). The Court 

emphasizes that the loss of Indian identity does play an evidentiary role, but the Court has 

never solely relied on it for the third consideration for diminishment. Id. “This subsequent 

demographic history cannot overcome our conclusion that Congress did not intend to 

diminish the reservation in 1882.” Id.  

The Wendat Band Huron Indians did not cede their lands nor was their reservation 

diminished by the Wendat Allotment Act of 1892 (Wendat Act). When the Wendat Act was 

passed by Congress it only opened lands as surplus opened to settlement but did not diminish 

any interest of the reservation lands. The usage of surplus lands open for settlement does not 

necessarily diminish as explained in Mattz, land that is surplus and open to settlement does 

not necessarily imply diminishment. Mattz, v. Arnett, 412 U.S. 481, (1973). The Wendat Act 

like the Act in Mattz, shows that the land was to be held in use or benefit of the tribe. The 

Secretary merely was the agent to the tribe and their allotted lands to the settlers. The Wendat 

Act states the following “all lands selected within one year of the survey's completion shall 

be declared surplus lands and open to settlement. The eastern half to be reserved by the 

Wendat Band in the1859 Treaty shall continue to be held in trust by the United States for the 

use and benefit of the tribe.” Wendat Allotment Act, P.L. 52-8222, Sec. 1 (Jan. 14, 1892). 

Clearly Congress did not use any language signifying that the Wendat ceded or totally 

conveyed their lands. 

The opening of lands to settlement also does not mean that the Wendat Allotment Act 

diminished any of the reservation. The Wendat Act states “That all money accruing from the 

disposal of said lands…” Id. at sec. 3. The operative language is “disposal”, opposing 

counsel would argue that the operative language shows intent of diminishment. Like Solem, 
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this alone cannot be stretched to show diminishment. Solem, 465 U.S. at 470. The disposal 

coupled with selling of land in the Congressional debate would support the claims by 

opposing counsel, however, the history of the allotment acts after the Wendat Allotment Act 

outweigh the argument.  

Like McGirt, the Wendat reservation was established by the Treaty of Wauseon and 

the lands were to be set aside for the Wendat Band. Treaty with the Wendat, March 26, 1859, 

35 Stat. 7749. In McGirt, the Court explains that the Creek Nation had set a government and 

created a booming economy with its people. McGirt, 140 S.Ct. at 2467. The Wendat Tribe 

has also met the goals of Congress, becoming a well-established government with a growing 

economy for its people. Congress mentions that their goal is to “civilize” the tribe. 23 Cong. 

Rec., 1777 (daily ed. Jan. 14, 1892) (statement of Sen. Ullrich). There is no allotment act 

after the 1892 Wendat Allotment Act, the closest acts that were passed were that of the 

Maumee tribe. Clearly, the Maumee tribe’s allotment acts were passed one after another. 

Therefore, the Maumee reservation was diminished, and Congress had recognized that the 

Wendat reservation was to be reserved for the benefit of the tribe and held in trust with the 

U.S. 

         If a term does not have clear intent, the surrounding circumstances are analyzed to 

determine if there was diminishment. Solem, 465 U.S. at 478. The surrounding circumstances 

are taken from the Congressional floor debate about the Wendat Allotment Act. While 

examining the debate, there is only one instance that they mention surplus lands, public 

domain and the reduction of reservations. Senator Ullrich uses “public domain”, but it does 

not indicate in any form that the land was conveyed, sold, or ceded from the Wendat tribe. 23 

Cong. Rec., 1777. The public domain does not necessarily mean diminished as explained in 
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Solem, this alone cannot be construed to explain Congress’s intent at the time. Different from 

the usage in Hagen, where public domain was utilized within the Act itself. Hagen, 510 U.S. 

at 404. The Wendat Allotment Act does not mention public domain, it only mentions that the 

land not selected shall be declared as “surplus”. Wendat Allotment Act, P.L. 52-8222. 

Following Solem, Justice Marshall points out that if the words are scarcely used, they must 

not be construed to show the totality of diminishment. Solem, 465 U.S. at 475. The 

Congressional debate only mentions sales and public domain uses, but the Allotment Act 

itself does not show any indication of “public domain”.  

 The argument of the low population of the Wendat Band in the Topanga Cession 

should not be an argument for the loss of Indian identity of the land or its people. The Court 

has two opposing views of Indian identity equaling reservation diminishment. In Rosebud, 

the court finds that the small population of Indians plays a factor into showing diminishment 

of an Indian reservation. Rosebud, 430 U.S. at 605. However, in a more recent case, 

Nebraska v. Parker, the Court emphasizes that the loss of Indian Identity does play an 

evidentiary role, but the Court has never solely relied on it for the third consideration for 

diminishment. “This subsequent demographic history cannot overcome our conclusion that 

Congress did not intend to diminish the reservation in 1882.” Nebraska v. Parker, 136 S. Ct. 

1072, 1081–82 (2016). Like the Omaha tribe in Parker, the Wendat Tribe has dwindled in the 

Topanga Cession. This does not show any diminishment because the tribe has had an 

influence in the Topanga Cession. 

 The language in the Wendat Allotment Act does not show Congress intended to 

diminish the Wendat reservation. 
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II. The State of New Dakota cannot collect assessed taxes on the Wendat Tribe. 

A. The Wendat Band of Huron is preempted from the New Dakota TPT. 

Indian tribes are “domestic dependent nations'' that exercise inherent sovereign 

authority over their members and territories. Cherokee Nation v. State of Georgia, 30 U.S. 1, 

17 (1831). State suits against Indian tribes are barred by tribal immunity unless there is a 

clear waiver by the tribe or congressional abrogation. Santa Clara Pueblo v. Martinez, 436 

U.S. 49, 58 (1978). A commercial business that is owned by the tribe is exempt from a state 

law when it is on or off reservation lands. White Mountain Apache Tribe v. Bracker, 448 U.S. 

136 (1980). Federal law preempts state regulation of commercial activity conducted by a 

non-Indian entity on a reservation if the state disrupts tribal sovereignty. Oklahoma Tax 

Commission v. Chickasaw Nation, 515 U.S. 450 (1995). A state cannot sue a tribal entity to 

collect assessed state taxes. Oklahoma Tax Commission v. Citizen Band Potawatomi Indian 

Tribe of Oklahoma, 498 U.S. 1010 (1990). A corporation run by the tribe outside of the 

reservation is exempt from suits brought against them by the state unless an Act of Congress 

says otherwise. Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 

(1998).  

Federal law preempts state regulation of commercial activity conducted by a non-

Indian entity on a reservation if the state disrupts tribal sovereignty. White Mountain Apache 

Tribe v. Bracker, 448 U.S. 136 (1980). The White Mountain Tribe harvested timber with 

tribal members and hired Pinetop Logging Company to fell and transport timber that was 

harvested by the Tribe. Id. at 138. The state of Arizona assessed a carrier license tax and an 

excise fuel tax against Pinetop. The issue was whether the state could regulate and assess a 

tax when it is preempted by Federal Regulations. Id at 139. The Court disagreed and 
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concluded that Federal regulations and law preempt state laws or regulations.  The Court 

further explained that a state regulation cannot infringe or interfere with tribal sovereignty or 

business. The Court applied a balancing test weighing the interests of the Federal 

Government, State, and tribes. “A State asserts authority over the conduct of non-Indians 

engaging in activity on the reservation.” Id. at 144. The Court concluded that if the state 

regulation interfered with the tribe and federal scheme that it was illegal. Therefore, the 

Arizona state taxes interfered with the Tribe. Id. 

In Oklahoma Tax Commission v. Chickasaw Nation, the Court concluded that a state 

could not tax fuel sold on reservation land because the interests of the tribe greatly outweigh 

the state interests. Oklahoma Tax Comm'n v. Chickasaw Nation, 515 U.S. 450 (1995). The 

case involved the Chickasaw Nation and the Oklahoma state tax that was imposed on the fuel 

that was sold on reservation land. Id. at 451. The Chickasaw Nation sued the state of 

Oklahoma because of the excessive taxes on tribal members. Id. The Court applied the 

balancing test given in White Mountain Apache. The Court weighed the interests of Federal, 

state and tribes. The Court further explained that there must be an Act of Congress to allow 

states to tax reservations. Id. They found that there was no Act that allowed such a tax on the 

Chickasaw reservation. Therefore, the state tax on fuel was illegal because it occurred within 

the reservation. 

In Potawatomi, the Court ruled that the state could not sue the tribe for assessed 

taxes. Potawatomi, 498 U.S. at 510. The Potawatomi Tribe had sold cigarettes and the state 

of Oklahoma had asked the tribe to pay $2.7M in state taxes. Id. at 507. The state sued the 

Tribe, in which the Tribe countersued for the $2.7M arguing that the state did not have the 

ability to sue the tribe because of their sovereign immunity. Id. at 507-508. The Court 
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promoting Indian self-determination ruled in favor of the tribe stating that the taxes of the 

state would burden the tribe and its revenue. Id. at 510. Following their ruling in Potawatomi, 

the Court expanded the boundaries of tribal immunity in Kiowa Tribe of Oklahoma v. 

Manufacturing Technology, Inc. 

         In Kiowa Tribe of Oklahoma v. Manufacturing Technology, Inc., the Court ruled that 

an Indian tribe cannot be subject to suits brought by the state for a commercial transaction 

that occurs off reservation. Kiowa, 523 U.S. 751. The Kiowa Tribe had met with Clinton-

Sherman Aviation, Inc. to purchase stock for the Manufacturing Technology, Inc. (MTI). Id 

at. 752. MTI had sued stating that the tribe had signed the agreement off the reservation when 

the note said it was to be signed on the reservation. Id. MTI argued that the Tribe could be 

sued because the transaction was off reservation therefore under the jurisdiction of the state 

of Oklahoma. The tribe moved to dismiss arguing that they still have tribal immunity. The 

Court agreed stating that the tribe could not be sued while conducting off reservation 

commercial transactions. Id. at 759. Tribal immunity doctrine applies to commercial 

transactions and businesses conducted by Indians off reservation land. Michigan v. Bay Mills 

Indian Community, 572 U.S. 782, (2014). 

         In Michigan v. Bay Mills Indian Community, the state of Michigan tried to tax the 

commercial business of the Bay Mills casino that was on fee land held in trust by the tribe 

and state. Bay Mills, 572 U.S. at 786. The land that was bought by the Tribe and put under 

Indian jurisdiction, Michigan disagreed and sued the Tribe. Neither the state nor tribe waived 

their sovereign immunity. Id. The Court concluded that since the tribe did not waive its 

sovereign immunity that the state did not have the ability to tax the commercial business. The 

sovereign immunity doctrine does not allow any of the states to sue the tribe, unless the tribe 
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waives it, or an Act of Congress abrogates the tribal immunity. Id. at 797. The Court follows 

the rule from the Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., reiterating 

that it is within Congress to determine whether to abrogate a tribe's immunity. Id. The Court 

also concluded that the non-Indian land bought for the casino was not subject to suits brought 

by the state. Therefore, the state cannot pass laws that infringe upon tribal immunity. 

 The interests of self-determination and tribal interests weigh heavily in favor of the 

Wendat Band. When applying the test given in White Mountain Apache, we must look at the 

interests of the Federal, state and tribes. White Mountain Apache, 448 U.S. 136. The Wendat 

Band has started building a commercial business within its reservation. The state TPT would 

impose a 3% tax on the business of the Wendat Band. This would infringe upon the self-

determination of the Wendat Band because of the excessive taxes. Like White Mountain 

Apache, the Court found that the state tax on the lumber company would infringe upon the 

inherent sovereignty that the Apache Tribe has. Id. at 138. Further, the Wendat Band would 

lose a great some of revenue for their people if the tax is imposed on the reservation. Since, 

the Wendat Band has not waived its sovereign immunity to be taxed or Congress has not 

passed Act saying otherwise, the state of New Dakota cannot impose a tax. Following case 

precedent in Chickasaw Nation, the Court should rule in favor of the Wendat Band 

preemption, because they have not shown intent to waive its sovereign immunity nor 

consented to the taxes of New Dakota. Chickasaw Nation, 515 U.S. 450.  

The state taxes on the non-Indian fee land that the Wendat Band of Huron interfere 

and are not applicable to the commercial business of the Wendat Band. The Wendat, like 

other tribes, have inherent sovereignty that was not abrogated and therefore has tribal 

immunity to state taxes. When the 1,400-acre parcel of land was purchased it became a part 
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of the Wendat commercial business. The 1,400-acre parcel is located within the Topanga 

Cession, land that was never diminished from the Wendat Band. The land is strictly under the 

tribe, even if the land is owned by non-Indians it is within the boundaries of Indian Country. 

Like Potawatomi, the Wendat cannot be sued for assessed taxes by the state. Potawatomi, 

498 U.S. at 510. The state of New Dakota would likely bring suit against the Wendat Band to 

collect assessed state taxes (TPT). As stated in Potawatomi, tribal self-determination weighs 

heavily in this case because of the tribe's interest in its own economy. Id at. 510. Further, the 

Wendat Band argues that they have immunity for commercial transactions that occur on the 

Wendat reservation. If the Court finds that the Wendat Band reservation was diminished, the 

transaction between the non-Indian owners was off reservation and therefore New Dakota 

can bring suit about the non-consensual transaction.  

Like Kiowa, the transaction is still within the bounds of sovereign immunity because 

the Tribe did not waive its immunity. Kiowa, 523 U.S. 751. Therefore, the state would not 

have jurisdiction to assess taxes in a suit against the Wendat Band. The sovereign immunity 

doctrine does not allow any of the states to sue the tribe, unless the tribe waives it, or an Act 

of Congress abrogates the tribal immunity. Bay Mills, 572 U.S. at 797. Congress has not 

abrogated the sovereign immunity of the Wendat Band, nor has the Wendat Band waived its 

tribal immunity. Like Bay Mills, the business was conducted on fee land that was purchased 

by the Bay Mills Indian Community. The fee land in our case is owned by non-Indians, but 

since there was no abrogation of the land by any act of Congress, the fee land would still be 

within Indian Country. Thus, the balancing test given in White Mountain Apache sets 

precedent in our case, because tribal immunity and economic growth are strong tribal 

interests.  
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B. The New Dakota TPT infringes on the rights of the Wendat Band of Huron Indians. 

 Indian Country is defined by 18 U.S.C. § 1151 which defines Indian country as all 

land within an Indian reservation that is under federal jurisdiction and Indian allotments that 

have not been extinguished. 18 U.S.C § 1151. Furthermore, “this Court has already rejected 

the argument that allotments automatically ended reservations.” McGirt, 140 S.Ct. at 2457. 

Since the Topanga Cession should be considered Indian Country, “A state may not levy a tax 

that infringes upon the right of reservation Indians (Williams v. Lee, 358 U.S. 217 (1959)) 

nor may a state impose a tax that is preempted by federal or tribal interests (White Mountain 

Apache Tribe v. Bracker, 448 U.S. 136 (1980)).” Wendat Band of Huron Indians v. Maumee 

Indian Nation, 933 F.3d 1088 (13th Cir. 2020). 

 Williams v. Lee involves members of the Navajo Nation who owed the owner of the 

general store located on the reservation money for a bill. Williams v. Lee, 217, 218 (1959). 

Instead of taking the couple to tribal court Lee, a non-Indian, took them to state court to try 

and recoup the money owed. Id. The Williams’ claim that the state court lacked jurisdiction 

over them since they were members of the Navajo Nation. Id. The Arizona Supreme Court 

decided that since Congress did not forbid civil suits by non-Indians on the reservation that 

they can decide this matter, but the Supreme Court granted certiorari. Id. State infringement 

is not a new theory, it goes back to Worcester v. Georgia. “The Cherokee nation . . . is a 

distinct community, occupying its own territory . . . in which the laws of Georgia can have no 

force, and which the citizens of Georgia have no right to enter, but with the assent of the 

Cherokees themselves, or in conformity with treaties, and with the acts of congress.” Id. at 

219. Furthermore, “Congress has acted consistently upon the assumption that the states have 

no power to regulate the affairs of Indians on the reservation.” Id. When jurisdiction over 
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Indians by the state has been wanted, Congress has expressly granted the states this power. 

Id. The Navajo tribal court system is an advanced tribal court, it has the ability to “exercise 

broad criminal and civil jurisdiction which covers suits by outsiders against Indian 

defendants. No Federal Act has given state courts jurisdiction over such controversies.” Id. at 

222. This power vested in the Navajo Tribal Court is granted by the Treaty of 1868 and shall 

remain, it is immaterial that the respondent is non-Indian. Id. at 223. The State of Arizona has 

no right to infringe on the power that should remain in the Navajo Tribal Court.   

 State taxation on Indian Reservations is an infringement on the right of Tribes to 

govern themselves. As stated in Williams v. Lee, the Arizona Courts should be denied the 

ability to settle the issue and the matter should be dealt with in Tribal Court, “would 

undermine the authority of the tribal courts over Reservation affairs and hence would 

infringe on the right of the Indians to govern themselves.” Id. at 223. Furthermore, in 

McClanahan v. Arizona State Tax Commission, "State laws generally are not applicable to 

tribal Indians on an Indian reservation except where Congress has expressly provided that 

State laws shall apply.” McClanahan v. Ariz. State Tax Comm'n, 411 U.S. 164, 170-71 

(1973). (Quoting U.S. Dept. of the Interior, Federal Indian Law 845 (1958) (hereafter Federal 

Indian Law).” For example, “It follows that Indians and Indian property on an Indian 

reservation are not subject to State taxation except by virtue of express authority conferred 

upon the State by act of Congress." Id.  

 In the present case there is not a federal act that will allow the State of New Dakota to 

infringe on the right of the Wendat Band of Huron Indians. The Tribe has the right to be free 

to govern themselves on their own reservation. The Transaction Privilege Tax is a State 

Ordinance of New Dakota. The Wendat should be free of paying this tax since the land in 
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question is located in the Topanga Cession and this land should be considered Wendat 

Reservation land. Although the Wendat Treaty does not explicitly state they are free from 

taxation by the State of New Dakota like the Navajo Treaty states that the Navajo Nation will 

have broad criminal and civil jurisdiction, as found in Williams v. Lee, the right of Tribes to 

be free from state taxation is long standing due to infringement.  “Essentially, absent 

governing Acts of Congress, the question has always been whether the state action infringed 

on the right of reservation Indians to make their own laws and be ruled by them.” Id. at 220. 

The TPT tax of New Dakota infringes on the inherent sovereignty of the Wendat Band.  

If the Topanga Cession is determined to be on the Wendat Reservation, since the 

Maumee Allotment Act diminished this area of land from the Maumee and the Wendat 

Allotment did not diminish the Wendat Reservation, the Wendat should be free from state 

infringement.   

 Due to the Topanga Cession being on the Wendat Reservation, the land is Indian 

Country, even if the land is allotted.  Therefore, since the Topanga Cession is in Indian 

Country, the doctrine of Indian preemption and infringement prevents the State of New 

Dakota from collecting its Transaction Privilege Tax against a Wendat Commercial 

Development Corporation.  

CONCLUSION 

As stated in Rosebud Sioux Tribe, “we are guided by well-established legal principles. 

The underlying premise is that congressional intent will control. DeCoteau v. District County 

Court, supra, at 444, 449; United States v. Celestine, 215 U.S. 278, 285 (1909). In 

determining this intent, we are cautioned to follow "the general rule that '[d]oubtful 
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expressions are to be resolved in favor of the weak and defenseless people who are the wards 

of the nation, dependent upon its protection and good faith.'' McClanahan v. Arizona State 

Tax Comm'n, 411 U.S. 164, 174 (1973), quoting Carpenter v. Shaw, 280 U.S. 363, 367 

(1930); see also Mattz v. Arnett, supra, at 505.” What we have in the matter of Maumee 

Nation v. The Wendat Band of Huron Indians is clear congressional intent that should be 

found in favor of the Wendat Band. The Treaty of the Wendat abrogated the Treaty of 

Wauseon and the Maumee Allotment Act also diminished the Maumee Reservation. It should 

be found that the Topanga Cession is Indian Country and Wendat Reservation, therefore the 

tax should be denied as against preemption and infringement.   

Therefore, the judgment of the United States Court of Appeals for the Thirteenth 

Circuit should be affirmed.  

Respectfully Submitted the 4th day of January 2021.  
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      T1043-Attorneys for Respondent 
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